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Imprisonment for debt
Rona Epstein considers committals for council tax 
default

The much hated and widely criticized poll tax, 
introduced in 1988 and abolished in 1992, has left a 
legacy: cases of imprisonment for civil debt. 

A Government amendment to the Local Government 
Finance Bill in the House of Lords gave magistrates the power 
to commit poll tax defaulters to prison.  This amendment 
was strongly opposed by Lord Wilberforce, (described in the 
Guardian obituary as "one of the most civilized and balanced 
Judges of the 20th century").  Lord Richard Wilberforce, 1907 
– 2003, was the great great grandson of William Wilberforce 
who led the movement to eradicate the slave trade.  In the 
June 1988 debate on the amendment Lord Wilberforce said:

“My submission is that, in these days, imprisonment 
for any form of civil debt is simply totally unacceptable 
… There is no doubt that this country has a very poor, 
indeed a lamentable, record on this matter.  We hung 
on to imprisonment for debt for decades after every 
other Western European country and Canada – I have 
not been able to find an exception – had abolished it.  
… We have vast panoply of remedies for the recovery 
of community charges.  …  Do we 
need commitment to prison?  … 
If it is wrong to imprison people 
for not paying a civil debt, it must 
be wrong to threaten people with 
imprisonment for a civil debt.   That 
is a simple moral point that I should 
have thought would strike anybody. 
…  I implore the Government, in the 
interests of English justice … to drop 
imprisonment for non-payment of 
community charge”. (Hansard, HL 
vol 497, Cols 1333-1335, June 7, 
1988). (See I.Wise and R.Epstein, Poll 
Tax Committals – the Marshalsea 
Revisited?, (1995) 165 JPN, July 8 
1995). 

As we know, the Government of 
the day resisted Lord Wilberforce’s 
argument; thousands of people were 
imprisoned because they owed poll tax – 
1,426 people in 1993 and 1,361 in 1994. 

These unjust and unlawful 

imprisonments have their echo today.  About 100 people 
are imprisoned each year because they owe council tax 
(Written question 44494 September 2, 2016 http://www.
parliament.uk/business/publications/written-questions-
answers-statements/written-question/Commons/2016-09-
02/44494 ). Once in prison for debt they receive no help and 
no advice.  No one tells them that there is a way to challenge 
the magistrates’ decision to commit them to prison and that 
the first step is an application to the High Court for bail. They 
serve their time and are very seldom able to challenge the 
magistrates’ decision to impose custody. In the rare instances 
when a challenge via judicial review is mounted the High 
Court almost always quashes the decision to imprison as 
unlawful.  Imprisonment is very costly for the public purse, 
extremely damaging to individuals and families and does 
nothing to pay the debt due to the council concerned. 

The Law Governing Enforcement of Payment of 
Council Tax
Enforcement of Council Tax is governed by reg.47 of the 
Local Government Finance Act 1992 and the sch.2 and sch.4 
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The Rake's Progress by William Hogarth - Prison Scene
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of Local Government Finance Act 1992 and the Council 
Tax (Administration and Enforcement) Regulations 1992 
(SI.1992/613).

“(1) Where a billing authority has sought to levy an 
amount by distress under reg.45 [and the bailiffs have not 
been able to seize goods of value] … the authority may 
apply to a magistrates’ court for the issue of a warrant 
committing the debtor to prison.

(2) [Then] the court shall (in the debtor’s presence) 
inquire as to his means and inquire whether the failure to 
pay … is due to his wilful refusal or culpable neglect.

(3) If (and only if) the court is of the opinion that his 
failure is due to his willful refusal or culpable neglect it 
may if it thinks fit–

     (a) issue a warrant of commitment against the debtor, 
or

     (b) fix a term of imprisonment and postpone the issue 
of the warrant until such time and on such conditions (if 
any) as the court thinks just.”  The maximum period is 
three months.

Further, the Act provides that if Council Tax is not paid as 
required a magistrates’ court may make a liability order 
against a debtor.

Deductions from income support

6 (1) Where a magistrates’ court has made a liability order 
against a person (“the debtor”) and the debtor is entitled 
to income support [a jobseeker’s allowance or state 
pension credit]
a. the authority concerned may apply to the Secretary 

of State asking him to deduct sums from any amounts 
payable to the debtor by way of [that benefit], in 
order to secure the payment of any outstanding sum 
which is or forms part of the amount in respect of 
which the liability order was made; and

b. the Secretary of State may deduct such sums and 
pay them to the authority towards satisfaction of any 
such outstanding sum.

Remitting the debt 
There is also provision for a magistrates’ court to remit the 
amount outstanding rather than issue a warrant or fix a term 
of imprisonment in default of payment. Regulation 48(2) of 
the Regulations provides that:

“(2) Where an application under reg.47 has been made, 
and after the making of the inquiries mentioned in para.
(2) of that regulation no warrant is issued or term of 
imprisonment fixed, the court may remit all or part of the 
appropriate amount mentioned in reg.45(2) with respect 
to which the application related”.

Case Law
There is extensive case law: it refers to poll tax default 
because of the large numbers of people sent to prison by 
magistrates in the 1990s. The case law regarding poll tax 
imprisonment applies equally to imprisonment for council 
tax default, as the statutory provisions for enforcement are 
essentially the same (See: R.Epstein, Sentencing in Council 
Tax Defaults, (2011) 175 JPN October 15). When challenged 
by judicial review the vast majority of these poll tax 
committals were held to have been unlawful .  This was for 
several reasons. 

1. No power to punish
The debtor cannot be sent to prison as a punishment. 
The powers of the magistrates are coercive not punitive, 
intended to be exercised only when the debtor has the 
means to clear the debt. Thus, the sole purpose of issuing 
a warrant of commitment is to compel the debtor to pay 
where he has the means to do so . In R. v. Leicester Justices 
ex parte Deary, Brooke J said:

“The court has now repeatedly made clear that the 
purpose of the powers of the court under Regulation 41 
are not the powers of punishment for past misdeeds, but 
powers to ensure future payment of past liabilities.”

2. No Deterrence
The court cannot impose imprisonment as a deterrent 
to other tax defaulters. In R v Leeds Magistrates ex parte 
Meikleham,  Dyson J stated:

‘It is clearly established that the purpose of 
imprisonment is to extract payment by coercion and not 
to punish ... In my judgment there is no power in the 
magistrates to pass a sentence of imprisonment pursuant 
to reg.41(3) as a deterrent. They would not even have been 
able to pass a deterrent sentence had this been a criminal 
case. That is the effect of the Criminal Justice Act 1991.  In 
my judgment, it is a fortiori in a case concerned with civil 
obligations.’ (Unreported January 14, 1994 (QBD)).

3. Alternative
Debtors must not be imprisoned if there is an alternative.

“It is established that it is wrong in law to pass a sentence 
of imprisonment when an alternative to imprisonment 
is available.” (Dyson, J in R. v. Leeds Justices ex parte 
Meikleham (1994) January 14(QBD))

4. Discretion
Deduction from state benefit must be considered as an 
alternative to imprisonment. 

“I am quite satisfied that they [the justices] failed to 
have regard to the purpose of the legislation by failing 
to consider the alternative of deducting the applicant’s 
arrears from his income support.  The failure to consider 
that alternative was, in my view, an unlawful fetter of 
their discretion.” (Dyson J, in R. v. Newcastle Justices ex 
parte Massey, (1992) July 12, QBD).
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5. Deductions from benefit
Deductions from benefit should be ordered even if the 
debtor refuses to cooperate. In R. v. Hull Justices ex parte 
Johnson, Schiemann J stated:

"That procedure [to order deductions from social security 
payments] does not require the co-operation of the 
debtor apart from an ability of the authority to be able 
to specify the name and address of the debtor, the name 
and place of the court which made the liability order, the 
date when the liability order was made, the total amount 
of the arrears specified in the liability order and the total 
amount which the authority wishes to be deducted from 
income support." (Unreported July 20, 1994 (QBD).)

6.Remitting the debt
The court has the power to remit the debt.  In R. v. North and 
East Hertfordshire Magistrates’ Court ex p Dawn Jones (Legal 
Action, September 1995, p.20.), Mr Justice Potts held that 
in tax default cases there was an appropriate comparison 
with fines cases, and in particular R. v. Ealing Justices ex 
parte Cloves (CO/1610/89) where the court said: "If the 
defendant cannot pay the fine within a reasonable time, it 
is an indication that the fine is too high."  Potts J held that 
a decision requiring a defaulter to pay off her outstanding 
community charge over a period of 10 years at £1 per week 
showed that the sum ordered to be repaid was, in the 
circumstances, too high.  The justices should have considered 
how long it would be right and equitable to require the 
debtor to repay the arrears and they had failed to do so.  
Payment under liability orders had to have effect over a 
reasonable period; otherwise the arrears should be remitted. 

No Protection for Debtors
The protections for the defendant which are found in the 
criminal code do not apply to those imprisoned for council 
tax debt, as it is not a criminal matter.  

 ● There is no appeal against a decision to commit a 
defaulter to prison.  The only form of challenge is to 
apply to the High Court for judicial review. This procedure 
is not widely known, and most people sent to prison have 
no idea that they can challenge the magistrates’ decision 
by judicial review.  

 ● There is no remission for good behaviour.  It is common 
for those convicted of criminal offences to leave prison, 
on licence, half way through the sentence.  The debtor 
serves every day of the term imposed.

 ● he “public interest” factors which must be considered 
before a criminal case is brought before the court 
(alleged offenders are less likely to be prosecuted if 
elderly or suffering from significant mental or physical 
ill-health) do not apply in imprisonment for debt. 

 ● There is no requirement for a pre-sentence report and 
the magistrates do not request one.  Family problems 
and caring responsibilities are thus not investigated and 
not brought to the attention of the court. 

 ● In criminal cases the court must explain to the offender 
in open court and in ordinary language why it is passing 
a custodial sentence on him or her (Criminal Justice Act 
1991, s.1(4)(b)). No such requirement applies when 

debtors are committed to prison.  

The High Court Decision in R (on the application of 
Amanda Aldous)
On January 14, 2011, Dartford Magistrates committed 
Amanda Aldous to prison for 90 days for failure to pay 
Council Tax arrears amounting to approximately £7,000 for 
the period 2003 to 2009.  She is the mother of five children 
and had been the victim of domestic violence. Her youngest 
child was aged 15 at the time and had been diagnosed with 
autism and other associated conditions (R (on the application 
of Amanda Aldous) [2011] EWHC 1919 Admin). 

She served 74 days of her sentence in prison, having 
been given no advice on applying for bail or challenging 
the decision to commit her to prison.  She had not been 
in custody before and this was the first time she had been 
separated from her autistic son. The effects on her son 
were serious and long-lasting; the entire family found the 
experience traumatic.  I learned of her case due to research I 
was then carrying out on mothers in prison, my intervention 
led to bail and release from prison. See: R.Epstein, 
Mothers in Priso (2011) 176 JPN November 10, and also 
http://howardleague.org/wpcontent/uploads/2016/04/
HLWP_3_2014.pdf  

At the High Court the decision of Dartford Magistrates 
to commit her to prison was declared unlawful and was duly 
quashed.  The Court found the decision of the magistrates to 
sentence Mrs Aldous to imprisonment was unlawful. (See: 
Epstein, R., Masson, I., and Wise, I. (2011) "Imprisonment 
For Debt: A Case Study". Coventry University Law Journal 
16 (2),56-63,  http://alumni.coventry.ac.uk/Document.
Doc?id=114).  The Aldous case shows an increasing 
willingness of the higher courts to give effect to the article 8 
rights of parents and children. Whilst caring responsibilities 
do not mean that a person cannot be sent to prison, the 
court must balance the interests of any affected children 
against the need to send someone to prison. In doing so 
courts must consider the rights of affected children and be 
aware of the trauma of separation of mother and child. See: 
R. v. Petherick (2012) 177 JPN 94, [2012] EWCA Crim 2214, 
October 3, 2012; R.Epstein, Mothers Behind Bars – The 
Rights of the Child, (2013) 177 JPN  August 3: https://www.
criminallawandjustice.co.uk/features/Mothers-Behind-Bars-
%E2%80%93-Rights-Child.

A Recent Case
In March 2016, I wrote a short article which was published 
in the magazine produced by the charity Women in Prison 
(http://www.womeninprison.org.uk/). This magazine is sent 
to all women’s prisons.  Melanie Woolcock, a single mother, 
in poor health who was serving a sentence of 81 days for 
council tax default read the article and contacted Women in 
Prison. Her case was then referred to the Centre for Criminal 
Appeals (http://www.criminalappeals.org.uk/).  Working 
with the Centre for Criminal Appeals, solicitors Sam Genen of 
Ahmed Rahman Carr and Clementine Harrison and barrister 
Rose Grogan made an immediate and successful bail 
application. Following a High Court hearing, on January 18,  
2017 Mr Justice Lewis ruled that Ms Woolcock’s committal 
to prison for 81 days was unlawful. See /http://www.
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criminalappeals.org.uk/blog/2017/1/19/no-longer-in-prison-
melanies-sentence-is-quashed.

In his judgment, Mr Justice Lewis made clear that 
magistrates had failed to assess Melanie Woolcock’s financial 
means and had no basis for concluding her failure to pay was 
because of ‘culpable neglect’. Ms. Woolcock of Porthcawl, 
Wales had been unemployed after working part-time in 
addition to caring for her school-age child and assisting with 
the care of an elderly neighbour when she fell behind on her 
council tax payments.  She was then arrested by bailiffs on 8 
August 2016 despite days earlier making a payment towards 
her outstanding debt. She served 40 days of her prison term. 
R (on the application of Woolcock) v. Bridgend Magistrates’ 
Court and Cardiff Magistrates’ Court and Bridgend County 
Council [2017] EWHC 34 (Admin).  See http://www.
criminalappeals.org.uk/blog/2017/1/18/imprisonment-of-
single-mother-over-council-tax-debt-unlawful-high-court  
and  http://www.criminalappeals.org.uk/blog/ .

Mr Justice Lewis ruled that in the case of Melanie 
Woolcock, there had not been a proper and adequate 
inquiry into her means. First, such an inquiry will need to 
consider income and expenditure to determine what the 
reasonable disposal income of the debtor was in relation to 
the periods in question.  Secondly, the magistrates did not 
carry out an adequate assessment of means for the purpose 
of determining whether to commit for non-payment, or to 
remit part or all of the debt.  They needed to determine 
whether or not Ms Woolcock could make such payments or 
whether part or all of the debt should be remitted. Thirdly, 
the period of suspension for payment of the debt should 
not be an unreasonable or disproportionate period. If the 
period for repayment is unduly long, a suspended committal 
may be unlawful. Thus, the courts have indicated that 
periods of suspension in excess of three years are likely to 
be excessively long and so unlawful. The magistrates’ court 
failed to carry out a proper and adequate means inquiry 
as required by reg.47 of the Regulations and were not in 
a position to determine if non-payment was the result of 
culpable neglect nor whether the orders were appropriate 
mechanisms for enforcing the debt. Further, the period of 
suspension was manifestly excessive and disproportionate.

The Centre for Criminal Appeals intends to intervene in a 
judicial review of the legality of the current system by which 
people are committed to prison for non-payment of council 
tax.  Such a challenge would focus on whether the present 
system violates art.6 of the European Convention of Human 
Rights, the right to a fair trial.

Conclusion
Imprisonment for council tax default is unlawful because 
the law states that imprisonment is a last resort and other 
methods should be tried first: alternatives to imprisonment 
must always be chosen. The courts can either order 
attachment from benefit if the debtor is unemployed or from 
wages/salary if the debtor has a job, and from any savings 
account if the debtor has neither job nor benefit but has 
assets, so there is always an alternative. Owing money is 
not a crime, and imposing any form of punishment is not 
permitted by law. 

The power to imprison people for non-payment of 
council tax still exists and, as we saw in numerous poll tax 
cases, it is vulnerable people such as Amanda Aldous who 
are most likely to be sent to prison. Despite having no 
income of her own and having caring responsibilities for her 
children, she was imprisoned for non-payment of a financial 
liability for which she was jointly and severally liable with her 
husband.  Again, in the case of Melanie Woolcock we see a 
single mother who is on a low wage and is struggling to meet 
all her financial responsibilities committed to prison for debt.

Such errors of law on the part of the magistrates 
and the legal professionals who advise them can have 
devastating consequences for vulnerable families. As the 
courts have made clear on many occasions imprisonment 
for non-payment of a civil debt should only be used as a last 
resort. A worrying feature of both cases discussed in this 
article is the apparent ignorance of the magistrates and their 
legal advisers. 

The Government should immediately repeal the 
provision for committal for up to three months because of 
council tax default.  There is no place in a modern society for 
the cruel and unlawful practice of imprisoning some of the 
people who have the most difficulties in life and are least 
able to cope, for the ‘crime’ of not having a circle of friends 
or family who can come to the rescue when times are tough.  
In these days this legacy of the past should be taken off the 
statute book.  Prison is a place for the most serious and 
dangerous of criminals, those whose crimes have caused the 
most trauma and damage.  It is no place for those who have 
experienced financial difficulties and are in debt.
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